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How do defendants choose their trial court? Evidence for a

heuristic processing account

Mandeep K. Dhami∗ David R. Mandel†

Abstract

In jurisdictions with two or more tiers of criminal courts, some defendants can choose the type of trial court to be

tried in. This may involve a trade-off between the probability of acquittal/conviction and the estimated severity of

sentence if convicted. For instance, in England and Wales, the lower courts have a higher conviction rate but limited

sentencing powers, whereas the higher courts have a higher acquittal rate but greater sentencing powers. We examined

255 offenders’ choice of trial court type using a hypothetical scenario where innocence and guilt was manipulated.

Participants’ choices were better predicted by a lexicographic than utility maximization model. A greater proportion

of “guilty” participants chose the lower court compared to their “innocent” counterparts, and estimated sentence length

was more important to the former than latter group. The present findings provide further support for heuristic decision-

making in the criminal justice domain, and have implications for legal policy-making.
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1 Introduction

In several countries including Australia, Canada, and

England and Wales there are two or more tiers of courts

dealing with criminal cases (Association of Common-

wealth Lawyers, 2012a-c). Typically, higher tier courts

deal with more serious (indictable) offences whereas

lower tier courts deal with less serious (summary) ones.

However, there may be offences in-between that can be

tried in lower or higher tier courts. For instance, in the

English criminal justice system, defendants charged with

what are called “triable either-way” offences,1 such as

actual bodily harm, burglary, supply of drugs and dan-

gerous driving, can be tried either by a bench of three lay

judges (or one professional judge) at the lower tier (mag-

istrates’) court or by a jury of twelve members of the pub-

lic in the presence of a professional judge at the higher

tier (Crown) court.2 The box labeled “Mode?” in Fig-
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1Offences are classified in the Criminal Law Act 1977 into summary

offences (which are tried summarily in a magistrates’ court), indictable

only offences (which are tried on indictment in a Crown court), and

either-way offences (which may be tried summarily or on indictment in

each court, respectively).
2Although in the magistrates’ court, the vast majority (approxi-

mately 30,000) of decision-makers are lay judges with no formal legal

ure 1 shows the point in the court proceedings where the

defendant’s choice occurs (as described in Section 20 of

the Magistrates’ Courts Act, 1980). An important ques-

tion that remains to be systematically researched is how

defendants choose their trial court type.

When making their choice, defendants might be influ-

enced by common knowledge that the lower tier courts

have a higher conviction rate, but limited sentencing pow-

ers which restrict the severity of sentence given. By con-

trast, the higher tier courts have a higher acquittal rate, but

greater sentencing powers. In fact, statistics show that the

acquittal rate is approximately 40% in the Crown court

and 25% in the magistrates’ court (Home Office, 1998).

Statistics also show that in 2009, the average custodial

sentence given in the Crown court was 24.3 months com-

pared to 2.7 months in the magistrates’ court (Ministry

of Justice, 2010). For offences of comparable severity,

the difference was slightly more marked, i.e., 25 months

versus 2.6 months, respectively. The difference in sen-

tence severity is largely attributable to limits on judges’

sentencing powers in the magistrates’ court that do not

apply in the Crown court.3 Thus, the choice of trial court

type involves a trade-off between probability of acquit-

training, there is a tiny (approximately 300) minority of professional

judges called district judges.
3The magistrates’ courts sentencing powers are limited to a maxi-

mum of six months imprisonment for an either-way offence or one or

more summary offences, and 12 months consecutively for two or more

either-way offences. For example, for one either-way offence of bur-

glary in a dwelling, the Theft Act 1968 states that the maximum penalty

is 14 years imprisonment. Although the maximum sentence could po-

tentially be given in the Crown court, the magistrates’ court would only

be able to give a maximum of six months imprisonment.
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Figure 1: Choice of trial court in the English criminal

system.
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Note: The decisions made by the defendant during court pro-

ceedings are in bold. The defendant’s choice of trial court hap-

pens at an open hearing in the magistrates’ court, and the pro-

cedure is regulated by section 20 of the Magistrates’ Court Act

1980. The defendant decides which court will hear his/her case

if, and when, he/she pleads not guilty. At this point, if the (lay)

judges in the magistrates’ court decide they can try the case, the

defendant can give his/her consent to do so, or the defendant

can elect to have the case referred to the Crown court for trial.

Alternatively, the magistrates’ court can direct the case to the

Crown court and, if so, the defendant has no choice in the mat-

ter. Until recently, if a case had been tried and convicted in the

magistrates’ court, it could still have been sent by the magis-

trates’ court to the Crown court for sentencing.

tal (favoring the Crown court) and estimated severity of

sentence (favoring the magistrates’ court).

The question of how defendants choose their trial court

type is of interest from both legal and psychological per-

spectives, and, although both perspectives might agree on

the normative model that is applicable to this choice do-

main, they differ in their predictions of how defendants

might make their choice. Next, we describe the norma-

tive model before introducing the different predictions in-

formed by the legal and psychological perspectives.

In normative terms, rational choice under risk or un-

certainty should involve the maximization of subjective

expected utility (SEU; see Anand, 1995; Edwards, 1992;

Fishburn, 1981). Thus, from a set of options, a decision-

maker should choose one that maximizes SEU, where

SEU refers to an additive integration of the subjective

magnitudes of possible positive and negative outcomes

weighted by their subjective probabilities of occurrence.

With regard to the present study, the choice is between

the magistrates’ court and Crown court, and the variables

are probability of acquittal/conviction and estimated sen-

tence severity if convicted. The SEU model for this

choice task is as follows:

E(U−) = P (conviction)×
E(months in prison if convicted)

where P and E refer to probability and expected value,

respectively. Note that maximization in this context

refers to choosing the option that minimizes E(U−) be-

cause it is defined in terms of expected disutility.

2 Perspectives on defendant’s court

choice

2.1 Legal

As mentioned above, the legal and psychological per-

spectives differ in their prediction of how defendants

might choose their trial court type. The prediction in-

formed by the legal perspective is based on the assump-

tion that people can and do maximize SEU. Indeed, some

legal reformists have portrayed defendants as tactical, ar-

guing that they may “play the system” in order to obtain

the best outcomes for themselves (Home Office, 1998,

p. 3). There is concern that defendants who are guilty

may choose the higher tier court because of its greater

acquittal rate or may choose the lower tier court because

of its more lenient sentences. This feeds public percep-

tion that defendants are “getting away with it” or “get-

ting off lightly”, respectively, and has led legal reformists

to question whether defendants should have the right to

choose their trial court (Auld, 2001; Home Office, 1998).

However, to-date, legal and criminological scholars

have not rigorously tested the assumption that defen-

dants maximize utility when choosing their trial court

type, although they have demonstrated that defendants

are aware of the trade-off between probability of ac-

quittal/conviction and estimated sentence severity if con-

victed, and would wish to exploit the benefits of each

type of court. Bottoms and McClean (1976) found that,

among a sample of nearly 300 male defendants appear-

ing at court, those who chose to be tried in the magis-

trates’ court said they wanted to “get a lighter sentence.”

By contrast, those who chose to be tried in the Crown

court said they wanted a “better chance of acquittal” (see

also Gregory, 1976). Hedderman and Moxon (1992) in-

terviewed approximately 280 defendants and 100 of their

solicitors (legal representatives) in Crown courts. When

given a list of reasons for preferring each court type, the

majority of both samples rated “better chance of acquit-

tal” as a “very” or “fairly important” reason for favoring

the Crown court (see also Riley and Vennard’s 1988 study

http://journal.sjdm.org/vol8.5.html
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of defense representatives). Defendants’ preferences for

trial in the magistrates’ court were mostly based on the

expectation of a lighter sentence.

2.2 Psychological

The prediction informed by the psychological perspec-

tive on how defendants may choose their trial court type

is based on empirical findings demonstrating that, rather

than use all relevant and available information when mak-

ing their choice, people often employ heuristic strate-

gies that rely on a small subset of information (e.g.,

Gigerenzer, Hertwig, & Pachur, 2011; Gigerenzer, Todd,

& the ABC Group, 1999; Gilovich, Griffin, & Kahne-

man, 2002; Kahneman, Slovic, & Tversky, 1982; Nisbett

& Ross, 1980). Heuristic processing can be explained by

the fact that human cognition is limited in terms of at-

tention, memory and processing capacity, and that tasks

may place further constraints on people’s cognitive func-

tioning by, for example, inducing cognitive stress (e.g.,

Hammond, 2000; Payne, Bettman, & Johnson, 1993; Si-

mon, 1990).

The lexicographic (LEX) model is a prominent exam-

ple of a heuristic model (see Fishburn, 1974). This de-

scribes a non-compensatory choice process, i.e., where

a high value attached to one piece of information does

not compensate for a low value attached to other infor-

mation. In a choice task, LEX involves assessing alter-

natives in rank order of the importance of their attributes.

If there is a dominant alternative (i.e., one with a posi-

tive feature on the most important attribute), then that is

chosen. If not, then the decision-maker assesses the next

most important attribute, and so on, until a dominant al-

ternative is found. In the present case, there are two al-

ternatives (magistrates’ court and Crown court) and two

attributes (acquittal/conviction probability and sentence

length if convicted).

Research comparing the predictive validity of non-

compensatory and compensatory models has found sup-

port for the former. For instance, Rieskamp and Hoffrage

(1999) reported that LEX was the best predictor of stu-

dents’ choices of which companies had the highest annual

profit, when deciding under high time pressure. Sim-

ilarly, Bröder (2000) found that, in an artificial choice

task, students were more likely to switch to a strategy

akin to LEX, called Take-the-Best, when investment costs

were associated with obtaining information. Finally, of

particular relevance, recent research shows that offenders

can be better described by non-compensatory than com-

pensatory models when deciding about burglary (Garcia-

Retamero & Dhami, 2009; Snook, Dhami, & Kavanagh,

2011), shoplifting, forgery, drugs, and drinking and driv-

ing (Dhami & Mandel, 2012).

3 The present research

Thus, in the present study we examined whether defen-

dants choose their trial court type in a manner that max-

imizes SEU or according to a heuristic model, namely

LEX. Following past psychological research on human

choice, we would expect a significantly greater propor-

tion of participants’ court choices to be better modelled

by LEX than by the SEU model.

In addition, the claim that defendants may behave “tac-

tically” in choosing a type of trial court implies that they

might condition their choice on particulars of their case.

For instance, the idea that offenders are “getting away

with it” suggests that compared to their innocent coun-

terparts, guilty defendants might be more motivated to

maximize their chances of acquittal. Accordingly, they

may also be more likely to favor the Crown court, which

offers a better chance of acquittal than the magistrates’

court. By contrast, the idea that offenders are “getting off

lightly” suggests that guilty defendants may be more mo-

tivated than innocent defendants to minimize the severity

of their sentence (if convicted) and thus be more likely to

favor the magistrates’ court, which has limited sentencing

powers. We also tested these related hypotheses.

Importantly, the methodology adopted in the present

study differs from past studies on this issue so as to

more rigorously examine defendants’ choice of trial court

type. In the past, researchers have interviewed defen-

dants (or their legal representatives) about their reasons

for choosing a particular court type. We did not specifi-

cally ask participants for their reasons because post-hoc

self-reports of reasons cannot be used to estimate partic-

ipants’ SEUs for each court, and people’s self-reported

reasons for their choices are often inaccurate indicators

of true causes (Nisbett & Wilson, 1977). Rather, we

used a hypothetical, but realistic, case in which offender

guilt was experimentally manipulated, and where offend-

ers’ quantitative estimates of the probability of acquit-

tal/conviction and sentence length for the two types of

court were obtained before their statements as to which

court type they would prefer to be tried in, and whether

probability of acquittal/conviction or sentence length (if

convicted) was the more important factor in their choice.

This enabled us to assess the extent to which defendants

choose in light of their own subjective assessments of ac-

quittal/conviction rates and sentence severity for the two

types of court using both the SEU and LEX models. This

also allowed us to examine the effect of truth (i.e., guilt

vs. innocence) on choices.
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4 Method

4.1 Participants

Participants were 255 (152 female and 103 male) offend-

ers accommodated in three English prisons. They were

chosen because they are representative of the population

of people who may face the choice of trial court type

(Hedderman & Moxon, 1992). Eighty-three percent of

the sample described their race as White. The mean age

of the sample was 33.32 years (SD = 9.53). The major-

ity (64.2%) had no more than a secondary-school edu-

cation. The sample comprised prisoners who had been

charged with crimes against the person (35.8%), property

crimes (22.6%), drugs crimes (16.0%), and other crimes

(25.6%).

4.2 Procedure and materials

An experienced probation officer unconnected to the pris-

ons collected the data. Prisoners were individually in-

troduced to the study and invited to participate. They

were given no incentives and were instructed that they

would not face any negative consequences for declining

to participate. They were also told that they could with-

draw from the study at any stage. Confidentiality and

anonymity of responses was assured. Booklets contain-

ing the experimental material were distributed and col-

lected during afternoon “lock-up” hours. These were

self-administered by prisoners in their cells (all of whom

were in single cells), and took approximately 15 minutes

to complete.

In the booklet, participants were asked to imagine they

had been charged with committing actual bodily harm

and had no prior arrest (see Appendix). Truth was ma-

nipulated by randomly assigning half of the sample to a

guilt condition in which they were asked to imagine that

they were in fact guilty of the charge, and the other half to

an innocence condition in which they were asked to imag-

ine that they were innocent. The hypothetical case con-

tained the sort of legal representative’s information that is

representative of that found to be given in the court (Gre-

gory, 1976; Hedderman & Moxon, 1992). That is, in the

case the representative correctly informs the defendant

that there is a greater chance of conviction in the mag-

istrates’ court than the Crown court, but that if convicted

the maximum sentence in the Crown court is 5 years (or

60 months) in prison, whereas it is 6 months in the mag-

istrates’ court.

After reading the case, participants responded to items

imagining that they were the defendant. Participants first

rated the probabilities of acquittal and conviction sepa-

rately for each court type on a 101-point scale from 0% to

100% with numeric anchors at 5% intervals. Given that

some studies (e.g., Macchi, Osherson, & Krantz, 1999;

Mandel, 2005, 2008) have shown that people’s probabil-

ity assessments of complementary events, such as acquit-

tal and conviction, are not additive (i.e., they do not sum

to a probability of 1 or 100%), we asked participants to

rate both acquittal and conviction so that we could as-

certain whether their assessments were coherent. If they

were coherent, their estimates should sum to 100% on the

relevant scale. After providing their probability assess-

ments, for each court, participants estimated the length of

the prison sentence they would likely receive if convicted

on a 12-point scale from 0-3 months to 54-60 months

(which is the maximum penalty for this offence). Next,

participants were asked to indicate the court type in which

they would choose to be tried and possibly sentenced. Fi-

nally, participants indicated which attribute—probability

of acquittal or likely length of sentence—was more im-

portant in their choice of court. The order of both proba-

bility rating (acquittal, conviction) and court type (magis-

trates’, Crown) were counterbalanced across participants.

5 Results

5.1 Probability of acquittal and conviction

Although the emphasis of this research is on choice, it

is useful to begin with an analysis of probability, given

that the latter is central to the assessment of the former.

The additivity property requires that the probabilities as-

signed to conviction and acquittal outcomes sum to unity

(100% on the relevant scale). To examine if judgments

were coherent in this regard, the sum of the probabili-

ties was tested separately for each court type with a one-

sample t-test (using a comparison value of 100). Summed

probability judgments for the magistrates’ court did not

significantly differ from additivity in either direction, M

= 99.40, SD = 25.47, t(254) = −0.38, p = .71. However,

the summed probabilities for the Crown court were sig-

nificantly subadditive, M = 103.44, SD = 24.71, t(254) =

2.23, p < .05.

For the purposes of subsequent regression analyses, all

probabilities were first adjusted such that values of 0 were

changed to 2.5 (out of 100). Then, the probability of con-

viction in each court was “coherentized” by dividing the

probability of conviction estimate by the sum of probabil-

ity of conviction and the probability of acquittal.4 Table

1 presents the mean probability judgments of acquittal

and conviction in each court (including the coherentized

conviction probabilities) and the mean estimated sentence

length in each court. As predicted, participants assessed

4We deleted one participant who assigned a value of zero to both

the probabilities of conviction and of acquittal. For discussion of the

value of coherentization in probabilistic judgment, see Karvetski, Ol-

son, Mandel, and Twardy, 2013.
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Table 1: Mean subjective probability of acquittal and conviction and mean sentence length by court type.

Magistrates’ court Crown court

M SD M SD

Probability of acquittal 35.14 22.90 43.73 24.70

Probability of conviction 64.33 23.88 60.12 24.54

Coherentized prob. of conviction 64.72 20.29 58.12 21.43

Estimated sentence length (months) 10.46 10.13 28.81 17.05

Table 2: Mean coherentized conviction probability by

court type and truth condition.

Truth Magistrates’ court Crown court

M SD M SD

Innocence 61.16 20.25 52.54 22.49

Guilt 68.69 19.68 64.34 18.36

the probability of acquittal as being more favorable in the

Crown court than in the magistrates’ court, t(253) = 4.93,

p < .001, Cohen’s d = 0.36. Conversely, participants as-

sessed the probability of conviction as being less severe

in the Crown court than in the magistrates’ court, t(253)

= 2.20, p < .05, Cohen’s d = 0.17. Likewise, the coher-

entized conviction probabilities significantly differed be-

tween the two court types, t(253) = 4.19, p < .001, Co-

hen’s d = 0.32. Thus, there was a small, yet statistically

significant, effect in the predicted direction.

Coherentized conviction probabilities also differed by

truth condition (see Table 2). These probabilities were

significantly greater in the guilt condition than in the in-

nocence condition, both for assessments of the magis-

trates’ court (t[252] = 3.00, p < .005, Cohen’s d = 0.38)

and the Crown court (t[252] = 4.55, p < .001, Cohen’s d

= 0.57).

5.2 Estimated sentence length

To examine estimated sentence length, the midpoint of

the range indicated for each response option was taken

as the estimated number of months for the relevant court.

For instance, if the magistrates’ court was assigned an

expected sentence length of 0-3 months, then 1.5 months

was entered as the expected value. In line with the UK

government statistics noted earlier, participants assigned

a significantly longer expected sentence length to the

Crown court than the magistrates’ court, t(253) = 16.36,

p < .001, Cohen’s d = 1.31 (see the last row of Table 1

presents for the relevant descriptive statistics). In con-

trast with the finding that truth influenced probability as-

sessments, there was no significant effect of truth on esti-

mated sentence length for either court, ps > .25.

5.3 Attribute importance

When indicating the most important consideration in

making their court choice (“importance”), 69.3% of

participants were primarily concerned with receiving a

shorter sentence, while the remaining 30.7% were pri-

marily concerned with being acquitted. Importance was

related to truth: whereas 62.7% of participants in the in-

nocence condition were mainly concerned with getting a

shorter sentence, as many as 76.7% had similarly prior-

itized sentence length as their main concern in the guilt

condition, χ2(1, N = 254] = 5.82, p < .025, φ = .15.

5.4 Court choice

Overall, and consistent with the UK national trend (Auld,

2001), a significant majority (69.0%, 99% CI[61.2, 75.9])

of the sample indicated they would choose to be tried

and possibly sentenced in the magistrates’ court. Court

choice was independent of gender (χ2[1, N = 255] = 1.84,

p = .18), age (r = −.07, p = .29, where the magistrates’

court is dummy coded with the higher value), whether the

participant described themselves as White or another race

(χ2[1, N = 247] = 0.12, p = .73), and whether or not par-

ticipants had post-secondary education (χ2[1, N = 243] =

0.00, p = .96).

We assessed the validity of the SEU model predicting

court choice using binary logistic regression. The depen-

dent variable (choice) was dummy coded 0 for the mag-

istrates’ court and 1 for the Crown court. Two log ratios

were entered as predictors:

Plog = Ln(P (CM )/P (CC)

Slog = Ln(LM/LC)

where C stands for conviction, L stands for estimated

sentence length, and the subscripts M and C refer to

magistrates’ court and Crown court, respectively. Both

predictors were significant: for Plog, B = 1.59, SE = 0.35,

http://journal.sjdm.org/vol8.5.html
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Wald = 20.99, p < .001; for Slog, B = 0.58, SE = 0.18,

Wald = 10.95, p < .005.

Although participants were sensitive to both probabil-

ity of conviction and estimated sentence length, there was

still a significant preference toward choosing the magis-

trates’ court that was left unaccounted for by the predic-

tors, as indicated by a significant intercept in a logistic

regression of choice on Slog and Plog: B = −0.55, SE =

0.23, Wald = 5.74, p < .025. In addition, the Slog/Plog ra-

tio of regression weights indicates that the utility model is

optimized by a power function on sentence length equal

to .37, consistent with a concave utility function implied

by diminished sensitivity to increasing sentence length.

To probe the preference in choice further, the regres-

sion analysis was rerun with importance included in

the model, along with Plog and Slog. Importance was

dummy coded −1 for “sentence length” and 1 for “con-

viction”. By coding importance in this manner, the analy-

sis addresses the counterfactual question, what would the

constant have been like had there been an equal propor-

tion of participants who indicated each attribute as their

most important? Given that participants were 2¼ times

more likely to say that reduced sentence length was of

primary importance, and given that participants assigned

a significantly lower sentence length to the magistrates

court, one might expect this control procedure to elimi-

nate the significance of the intercept. Importance was, in

fact, a significant predictor, B = 1.22, SE = 0.17, Wald =

49.39, p < .001. More importantly, the intercept was no

longer significant, B = −0.27, SE = 0.26, Wald = 1.08, p

= .30.

Whereas 78.3% of participants in the guilt condition

chose the magistrates’ court, 60.4% did so in the inno-

cence condition, χ2(1, N = 254) = 9.45, p < .005, φ
= .19. Given this contingency, a final regression model

that included truth (coded −1 for guilt and 1 for inno-

cent), along with Plog, Slog, and importance, showed an

almost-significant effect of guilt, B = 0.31, SE = 0.18,

Wald = 3.08, p =. 080. Thus, although choice was related

to truth, the predictive effect of truth was weaker than the

other predictors.

The preceding analyses clearly reveal a preference to-

ward choosing the magistrates’ court, and a preference

towards treating reduced sentence length as the most im-

portant attribute in arriving at a choice of court. The

analyses also reveal that the SEU model cannot fully ac-

count for these preferences. Taken together, the prefer-

ences indicate that participants might be using LEX to

arrive at their choice. That is, they tend to choose the

magistrates’ court, which, on average, is judged to be

more favorable than the Crown court in terms of sentence

length. Thus, for most participants, LEX would predict

that choice would be based on a comparison of expected

sentence length, with consideration of probability of con-

viction only in the case of ties or for those who regard

that as the primary attribute. Participants were therefore

categorized in terms of whether or not their choice con-

formed to the prediction of the SEU model and/or LEX.

These models were calculated using the untransformed

probabilities of conviction and untransformed utilities.

Out of the 254 participants, 5 showed no preference

by either model. That is, they assigned equal probabil-

ity of conviction and equal sentence length to the two

types of court. Nevertheless, four out of these five par-

ticipants chose the magistrates’ court. Even with such

a small number of cases, one can be 80% confident that

the proportion choosing the magistrates’ court is greater

than fifty-fifty; that is, the 80% CI = [51.4%, 93.8%].

Of the remaining 249 participants, LEX correctly classi-

fied 211 participants’ choices (84.7%), whereas the SEU

model correctly classified 189 (75.9%).5 The difference

in proportions (8.8%) is significant, 95% CI = [1.8%,

15.5%]. In terms of effect size estimation, φ = .634 for

LEX and φ = .379 for the SEU model. Williams’ (1959,

Steiger, 1980) test of dependent correlations shows that

these two estimates differ significantly, t(245) = 6.00, p

< .000001. The association between LEX and the SEU

model used in the former calculation is φ = .64. In per-

centage terms, there was agreement between LEX and the

SEU model in 216 (86.7%) cases, of which 84.7% cor-

rectly predicted choice. Among the remaining 33 cases

where there were disagreements, LEX correctly predicted

28 (84.8%) and the SEU model the remaining 15.2%.

Given the success rate of LEX in the agreement-with-

SEU and disagreement-with-SEU subsets was virtually

identical, it seems quite likely that participants in the for-

mer subset ought to be classified as following LEX rather

than the SEU model.

6 Discussion

The question of how defendants choose their trial court

type is important because the public and legal reformists

are concerned that defendants may “play the system” in

order to obtain the best outcomes for themselves (Home

Office, 1998, p. 3). In order to prevent “manipulation

of the justice system by [guilty] defendants”, the British

Government has made repeated, but as yet unsuccess-

ful, attempts to remove the defendant’s right to elect for

jury trial in the Crown court (Auld, 2001; Home Office,

1998, p. 4, words in brackets added), particularly when

the magistrates’ court is willing to try the case (see Figure

1). This effort has been particularly fueled by the belief

5In two cases, the SEU model predicted indifference between the

two courts. In those cases, we assigned the modal choice (namely, the

magistrate court) as the default prediction, and doing so resulted in these

two cases being correctly classified.
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that offenders are “getting away with it”; they are choos-

ing the Crown court because its acquittal rates are higher

than the magistrates’ court. Although previous research

involving interviews of defendants and solicitors in court

has demonstrated the importance of acquittal/conviction

rates as well as sentence severity (Bottoms & McClean,

1976; Gregory, 1976; Hedderman & Moxon, 1992; Riley

& Vennard, 1988), it has not been able to rigorously mea-

sure the relative importance of these two variables. Nei-

ther has past research been able to demonstrate how these

variables inform the choice of trial court type; namely

how defendants deal with the trade-off between them.

By contrast to the legal reformists’ assumption that de-

fendants can and do maximize SEU when choosing their

trial court type, the present study revealed that offend-

ers’ choice of trial court type was better predicted by a

LEX than a SEU model. According to LEX, most partic-

ipants’ chose between the two types of court on the basis

of estimated sentence length. Since the magistrates’ court

has limited sentencing powers and thus less severe sen-

tences, participants had a preference for this lower tier

court, rather than the Crown court which has unlimited

sentencing powers. Our findings thus extend past re-

search on this issue by showing that likely severity of

sentence is, in fact, more important than probability of

acquittal/conviction in defendants’ choice of trial court

type.

As a heuristic model, for most participants who placed

greater importance on sentence length, LEX ignored in-

formation on probabilities of conviction in the two types

of court. The finding that offenders do not maximize SEU

in a task that is representative of one they might face and

which involves only two options may be surprising. How-

ever, the present finding is compatible with psycholog-

ical research showing that people, including offenders,

use non-compensatory heuristics to make choices (e.g.,

Broder, 2000; Dhami & Mandel, 2012; Garcia-Retamero

& Dhami, 2009; Rieskamp & Hoffrage, 1999). Never-

theless, future research could study the issue using meth-

ods where decision-makers face real consequences (see

Kassin & Kiechel, 1996) and those that incentivise par-

ticipants (see Ortmann & Hertwig, 2001). Here, one

might predict participants would be more likely to fol-

low a model that weights and integrates information on

conviction rates and sentence severity.

In an effort to further extend previous research on

choice of trial court type, the present study also examined

whether offenders are tactical in their choice of trial court

type in a case-contingent manner. We found that whether

the defendant in the hypothetical scenario was in fact

guilty or innocent influenced offenders’ choice of trial

court type. Specifically, “guilty” offenders were signif-

icantly more likely to choose the magistrates’ court than

their “innocent” counterparts. In addition, “guilty” par-

ticipants judged the probability of conviction to be signif-

icantly greater in both the magistrates’ court and Crown

court compared to their “innocent” counterparts. And, al-

though there was no significant effect of truth condition

on participants’ estimates of sentence length if convicted

in both types of court, “guilty” participants were signifi-

cantly more likely than “innocent” ones to state that sen-

tence severity was the most important attribute.

The findings pertaining to truth condition, therefore,

provide stronger support for the view that guilty defen-

dants may be “getting off lightly” than “getting away with

it”. This is compatible with research showing that de-

fendants with previous convictions (a possible proxy for

guilt) are more likely to report “better chance of lighter

sentence” as a reason for their choice when choosing the

magistrates’ court (Bottoms & McClean, 1976; Gregory,

1976).

Although not a main focus of the present study, our

findings also contribute to the literature on additivity in

probability judgment. Based on some prior research

(e.g., Macchi et al., 1999; Mandel, 2005), one might

have expected to observe superadditivity of probabil-

ity judgments—namely, judgments that sum to less than

one. However, participants’ judgments of the magis-

trates’ court, on average, were additive, whereas their

judgments of the Crown court were significantly, albeit

weakly, subadditive. Overall, then, there was not much

evidence for coherence violation in participants’ proba-

bility judgments. This may be due, in part, to the fact that

the complementary judgments were elicited in immediate

succession—a condition that Mandel (2005) has shown

attenuates coherence violations in probability judgment.

The findings of the present study also shed some light

on other aspects of the English criminal justice system.

First, the fact participants in the guilt condition perceived

a greater likelihood of conviction in both court types

compared to their innocent counterparts suggests that of-

fenders have some faith in the ability of the court sys-

tem (lay and professional judges as well as juries) to

make accurate decisions at trial. This is compatible with

research showing that the general public believes that

jury decision-making is accurate (e.g., Roberts & Hough,

2009). It may also explain why “guilty” participants, in

the present study, were more likely to choose the magis-

trates’ court; trying to get off lightly.

Second, the present findings suggest that the actual dif-

ferential acquittal rate between the magistrates’ court and

Crown court may not be because juries are more lenient

than judges (see Hans & Vidmar, 2003 and Kalven &

Zeisel, 1966). Rather, the difference may be a function

of innocent defendants being more likely than guilty ones

to choose the Crown court whom juries consequently ac-

quit.
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Finally, the finding of a concave utility function for es-

timated sentence length in our test of the SEU model, sug-

gests that imprisonment (or at least the perception of it)

might be subject to the principle of diminishing sensitiv-

ity, regardless of any adaptation effects. This may affect

the effectiveness of deterrence-based sentencing policies

that rely on perceptions of punishment as much as expe-

rience of punishment (see Paternoster, 2010). In terms

of choice of trial court type, it may be useful to compare

the choices of those who have been exposed to prison and

those who have not in order to better understand how es-

timated sentence length might have affected choice, since

research has shown differences in the experiences of first-

time and recurrent inmates (e.g., Souza & Dhami, 2010).

6.1 Legal reform?

Legal reformists argue that the courts, and not defendants,

are best qualified to determine where the case should be

tried (Home Office, 1998). However, the courts may

use extra-legal factors in their decision-making and thus

make poor decisions on the behalf of defendants (Cam-

miss & Stride, 2008). We suggest that the idea that de-

fendants may be tactical in choosing their trial court type

is not a sound basis for legal reform. It seems entirely rea-

sonable that, given a choice between two tiers of courts,

defendants would choose the one they thought was better

for them. Indeed, psychologists offer prescriptive theo-

ries and tools in an effort to improve individual judgment

and decision-making (see Baron & Brown, 1991). Simi-

larly, procedural justice in law highlights the importance

of giving defendants (who should be presumed to be in-

nocent until proven guilty) the right to choose trial by

jury.

Perhaps a better argument for legal reform rests with

the unfairness resulting from discrepancies between the

two tiers of courts where differences in outcomes appear

to be arbitrary. Efforts should be made to reduce these

discrepancies, partly by ensuring that decision-makers

follow comparable processes (e.g., sentencing guide-

lines), and also by reducing the differences in sentencing

powers between the two courts (at least for triable-either

way offences).

In conclusion, being given the option of trial court type

is considered to be important by defendants (Gregory,

1976), and the issue of who is in the best position to make

this choice is a contentious one. To-date, groups sup-

porting defendants’ rights and representatives of the legal

professions have strongly and successfully opposed any

proposed changes to remove a defendant’s right to choose

trial court type in triable either-way offences. However,

their arguments have often highlighted the dearth of re-

search on how individual defendants make this choice.

The present study sheds some light on this issue.

References

Anand, P. (1995). Foundations of rational choice under

risk. Oxford: Oxford University Press.

Association of Commonwealth Lawyers (2012a).

Australian criminal court systems. http://www.

acclawyers.org/resources/jurisdictions/australia/.

Association of Commonwealth Lawyers (2012b). Cana-

dian criminal court systems. http://www.acclawyers.

org/resources/jurisdictions/canada/.

Association of Commonwealth Lawyers (2012c).

English and Welsh criminal court systems. http://

www.acclawyers.org/resources/jurisdictions/united-

kingdom/.

Auld, Lord Justice. (2001). A Review of the criminal

courts of England and Wales. London: Home Office.

Baron, J., & Brown, R. V. (Eds.), (1991). Teaching de-

cision making to adolescents. Hillsdale, NJ: Lawrence

Erlbaum Associates.

Bottoms, A. E. & McClean, J. D. (1976). Defendants in

the criminal process. London: Routledge and Kegan

Paul.

Bröder, A. (2000). Assessing the empirical validity of the

"Take-the-best” heuristic as a model of human proba-

bilistic inference. Journal of Experimental Psychol-

ogy: Learning, Memory, and Cognition, 26, 1332–

1346.

Cammiss, S., & Stride, C. (2008). Modelling mode of

trial. British Journal of Criminology, 48, 482–501.

Dhami, M. K., & Mandel, D. R. (2012). Crime as risk

taking. Psychology, Crime and Law, 18, 389–403.

Edwards, W. (Ed.), (1992). Utility theories: Measure-

ments and applications. Boston, MA: Kluwer.

Fishburn, P. (1974). Lexicographic orders, utilities, and

decision rules: A survey. Management Science, 20,

1442–1471.

Fishburn, P. C. (1981). Subjective expected utility: A

review of normative theories. Theory and Decision,

13, 139–199.

Garcia-Retamero, R., & Dhami, M. K. (2009). Take-the-

best in expert-novice decision strategies for residential

burglary. Psychonomic Bulletin & Review, 16, 163–

169.

Gigerenzer, G., Hertwig, R., & Pachur, T. (Eds.), (2011).

Heuristics: The foundations of adaptive behaviour.

New York: Oxford University Press.

Gilovich, T., Griffin, D., & Kahneman, D. (2002).

Heuristics and biases: The psychology of intuitive

judgment. Cambridge, England: Cambridge Univer-

sity Press.

Gregory, J. (1976). Crown court or magistrates’ court?

London: HMSO.

Hammond, K. R. (2000) Judgments under stress, Oxford

University Press, New York.

http://journal.sjdm.org/vol8.5.html
http://www.acclawyers.org/resources/jurisdictions/australia/
http://www.acclawyers.org/resources/jurisdictions/australia/
http://www.acclawyers.org/resources/jurisdictions/canada/
http://www.acclawyers.org/resources/jurisdictions/canada/
http://www.acclawyers.org/resources/jurisdictions/united-kingdom/
http://www.acclawyers.org/resources/jurisdictions/united-kingdom/
http://www.acclawyers.org/resources/jurisdictions/united-kingdom/


Judgment and Decision Making, Vol. 8, No. 5, September 2013 Heuristic court choice 560

Hans, V., & Vidmar, N. (2003). Jurors and judges. In

A. Sarat (Ed.), The Blackwell companion to law and

society (pp. 195–270). Oxford: Blackwell Publishing.

Hedderman, C., & Moxon, D. (1992). Magistrates’ court

or crown court? Mode of trial decisions and sentenc-

ing. Home Office Research Series No. 125. London:

Home Office.

Hertwig, R., & Ortmann, A. (2001). Experimental prac-

tices in economics: A methodological challenge for

psychologists? Behavioral and Brain Sciences, 24,

383–451.

Home Office (1998), Determining mode of trial in either-

way cases. Home Office Consultation Paper. London:

HMSO.

Kahneman, D., Slovic, P., & Tversky, A. (Eds). (1982),

Judgment under uncertainty: Heuristics and biases.

Cambridge, England: Cambridge University Press.

Kalven, H. Jr., & Zeisel, H. (1966). The American jury.

Boston, MA: Little, Brown and Company.

Karvetski, C. W., Olson, K. C., Mandel, D. R., Twardy,

C. R. (2013) Probabilistic coherence weighting for op-

timizing expert forecasts. Decision Analysis, 10, pages

TBD.

Kassin, S. M., & Kiechel, K. L. (1996). The social psy-

chology of false confessions: Compliance, internal-

ization, and confabulation. Psychological Science, 7,

125–128.

Macchi, L., Osherson, D., & Krantz, D. H. (1999). A note

on superadditive probability judgment. Psychological

Review, 106, 210–214.

Mandel, D. R. (2005). Are risk assessments of a terrorist

attack coherent? Journal of Experimental Psychology:

Applied, 11, 277–288.

Mandel, D. R. (2008). Violations of coherence in sub-

jective probability: A representational and assessment

processes account. Cognition, 106, 130–156.

Ministry of Justice (2010). Sentencing statistics 2009,

England and Wales. London: Ministry of Justice.

Nisbett, R. E., & Wilson, T. D. (1977). Telling more than

we can know: Verbal reports on mental processes. Psy-

chological Review, 84, 231–259.

Nisbett, R., & Ross, L. (1980). Human inference: Strate-

gies and shortcomings of social judgment. Englewood

Cliffs, NJ: Prentice-Hall.

Ortmann, A., & Hertwig, R. (2001). Experimental prac-

tices in economics: A methodological challenge for

psychologists? Behavioral and Brain Sciences, 24,

383– 451.

Payne, J. W., Bettmann, J. R., & Johnson, E. J. (1993).

The adaptive decision maker. Cambridge, UK: Cam-

bridge University Press.

Paternoster, R. (2010). How much do we really know

about criminal deterrence? The Journal of Criminal

Law & Criminology, 100, 765–823.

Rieskamp, J., & Hoffrage, U. (1999). When do people

use simple heuristics, and how can we tell? In G.,

Gigerenzer, P. M., Todd, & the ABC Research Group

(Eds.). Simple heuristics that make us smart (pp. 141–

167). New York: Oxford University Press.

Riley, D., & Vennard, J. (1988). Triable either-way cases:

Crown court or magistrates’ court? Home Office Re-

search Study No. 98. London: HMSO.

Roberts, J. V., & Hough, M. (2009). Public opinion and

the jury: An international literature review. Ministry

of Justice Research Series London: Ministry of Justice.

Simon, H. A. (1990). Invariants of human behavior. An-

nual Review of Psychology, 41, 1–19.

Snook, B., Dhami, M. K., & Kavanagh, J. (2011). Sim-

ply criminal: Predicting burglars’ occupancy decisions

with a simple heuristic. Law and Human Behavior, 35,

316–326.

Souza, K. S., & Dhami, M. K. (2010). First-time and re-

current inmates’ experiences of imprisonment. Crimi-

nal Justice and Behavior, 37, 1330–1342.

Steiger, J. H. (1980). Tests or comparising elements of

a correlation matrix. Psychological Bulletin, 87, 245–

251.

Williams, E. J. (1959). The comparison of regression

variables. Journal of the Royal Statistical Society (Se-

ries B), 21, 396–399.

Appendix: Case stimuli

Imagine that a [man/woman] has been charged with com-

mitting Actual Bodily Harm and [he/she] has to decide

whether to be tried in the Magistrates’ court or the Crown

court. [He/She] has never had a prior arrest, and in fact

[he/she] is [not] guilty of the crime [he/she] is now ac-

cused of. [His/Her] solicitor correctly tells [him/her] that

[he/she] has a greater chance of conviction in the Magis-

trates’ court than the Crown court. And, if [he/she] is con-

victed for this offence the maximum sentence is 5 years

(or 60 months) in prison. However, magistrates are only

allowed to give a maximum of 6 months in prison for

an offence, while there is no such limit for a judge in the

Crown court. Imagine that you are in this [man/woman’s]

shoes, and answer ALL of the questions that follow.
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